CENTRAL FLORIDA EXPRESSWAY AUTHORITY

MINUTES
CENTRAL FLORIDA EXPRESSWAY AUTHORITY
BOARD WORKSHOP
July 14, 2016

Location: Central Florida Expressway Authority
Pelican Room #107

Board Members Present:

Commissioner Welton G. Cadwell, Lake County (Chairman)
Commissioner S. Scott Boyd, Orange County (Vice Chairman)
Commissioner Brenda Carey, Seminole County (Treasurer)
Mayor Buddy Dyer, City of Orlando

Commissioner Fred Hawkins, Jr., Osceola County

Andria Herr, Gubernatorial Appointment

Jay Madara, Gubernatorial Appointment

S. Michael Scheeringa, Gubernatorial Appointment

Board Members Not Present:
Mayor Teresa Jacobs, Orange County

Non-Voting Advisor Not Present:
Diane Gutierrez-Scaccetti, Florida’s Turnpike Enterprise

Staff Present at Dais:

Laura Kelley, Executive Director

Joseph L. Passiatore, General Counsel

Darleen Mazzillo, Assistant Secretary/Executive Assistant

A. CALL TO ORDER
The meeting was called to order at 9:50 a.m. by Chairman Welton Cadwell.

B. PUBLIC COMMENT

There was no public comment.
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MINUTES
CENTRAL FLORIDA EXPRESSWAY AUTHORITY
July 14, 2016 Board Workshop

C. PRESENTATION ON EMINENT DOMAIN PROCESS

General Counsel Joseph Passiatore gave the Board a presentation on right of way acquisition/eminent
domain process (presentation attached as Exhibit “A”).

Maps were also provided showing the acquisition status of the Wekiva Parkway parcels (Exhibit B).

The Board members provided comments and asked questions.

D. BOARD MEMBER COMMENT

There were no Board Member comments.

E. ADJOURNMENT

Chairman Cadwell adjourned the meeting at 10:45 a.m.

Commissioner Welton G. Cadwell arleen Mazzillo -
Chairman Recording Secretary/Executive Assistant

Central Florida Expressway Authority Central Florida Expressway Authority

Minutes approved on Q‘M{I} )|, 2016.

Pursuant to the Florida Public Records Law and CFX Records Management Policy, audio tapes of all Board and applicable
Committee meetings are maintained and available upon request to the Records Management Liaison Officer at
publicrecords@CFXWay.com or 4974 ORL Tower Road, Orlando, FL 32807. Additionally, video tapes of Board meetings
commencing July 25, 2012 are available at the CFX website, wwexpresswayauthority.com
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"EXHIBIT A 7/13/2016

CENTRAL FLORIDA
APRE SWAY AUTHORITY

EMINENT DOMAIN WORKSHOP

# TYPES OF RIGHT OF WAY ACQUISITION

» Voluntary Acquisition (Preferred)

+ Involuntary Acquisition through Eminent Domain
(Last Resort)




7/13/2016

TYPES OF VOLUNTARY ACQUISITION

Donation
+ No parcels were donated for Wekiva Parkway

* Legislation required CFX to act as third-party acquisition agent for
environmental parcels

Purchase Agreement and real estate closing
Example: Beachline Super Corridor

516.35 acres of right of way acquired through purchase agreements
Total Cost of $39,860,584.52

Property Owner Attorneys’ Fees and Expert Costs were $410,000
Willing Sellers

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

ADVANTAGES OF VOLUNTARY ACQUISITION

» Secures title earlier than an Order of Taking

* Eliminates risk of trial

* Reduces or eliminates condemning authority’s exposure
for:
— Property owner expert witnesses and attorneys’ fees
— Court costs
— CFX staff time




THE EVOLUTION OF THE CONDEMNATION
PROCESS

Project Planning

— Wekiva River Protection Act enacted in 1988

— PD&E Study for Wekiva Parkway began in 2005

— FONSI issued by FHWA in May 2012 after 7 years of review

Decision to federalize made jointly with FDOT to preserve
eligibility for federal funding

Parcel legal descriptions generated at 60% design
engineering with survey

Resolution addressing Public Purpose, Public Necessity, and
Legal Description

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

APPRAISAL PROCESS

Complete legal descriptions
Assign Parcels to an appraiser
Complete Appraisal

Complete Review Appraisal by a separate review appraiser

Certified Report is delivered to CFX’s acquisition agent and
legal counsel

7/13/2016



PRESUIT NEGOTIATION PER F.S. 73.015

+ Condemnor must attempt to negotiate in good faith with the
fee owner

* CFX must notify the fee owners of the property to be taken
of the following:
— That all or a portion of his/her property is necessary for a project
— The nature of the project and the parcel designation

— That the appraisal and right of way maps and construction plans
will be provided within 15 days of a request by fee owner

— The fee owner’s statutory rights under F.S. 73.091 and 73.092

« CFX must provide a first written offer as to value of property
taken and severance damages

» Sets floor for computation of-attorney’s fees
CENTRAL FLORIDA EXPRESSWAY AUTHORITY

PRESUIT NOTICE TO BUSINESS

CFX must notify the business owners, including lessees, who
operate a business on the property to be acquired of:

— Necessity

— Project

— Right of obtain copies

— Statutory Rights

Condition Precedent to filing suit

If qualified, business owner must submit a good faith written
offer to settle the business damage claim within 180 days of
notice, Authority: F.S. 73.015(2)

7/13/2016



", CONTENTS OF OWNER’S BUSINESS
DAMAGES OFFER

» Explanation, extent and amount of damage

» Copies of business records
— Federal income tax returns
— State sales tax returns
— Balance sheets
— Other records

CFX has 120 days to respond

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

EXAMPLE OF CFX 1ST WRITTEN
OFFER LETTER

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

STATEMENT OF OFFER

7/13/2016



EXAMPLE OF CFX 1ST WRITTEN
OFFER LETTER

SUATEMINTOF 01 R
(I

PR BT . S

)%‘Fﬁﬁ . ’ﬂé/ TEFP'?/ # Bencdet b Bl

Prey M

)r‘s\uwu R TCTTN lwm R RTY

- ) e
b (e »-*‘M*:_f,w

EXAMPLE OF NOTICE OF TAKING

ATKINS m';*-m-w

Junuary 23 2015

Daryl A & Lawrm L, Alderman
3252 Onaiuh Road
Aftipne, ikt 33703

Re: ECT: 428204
STATE ROAD NO A
PROJECT NAME: Wahkfvn Porkway
COUNTY: Ocange
PARCEL NOD = 241

Daar Al A AR AbrS

Alsres b Awacea v m s
Aathacey (T roasamte
gl S et el e Bty
. s T Bkt honcdy Aslmiasty. incom PG b4 518
e o] i-cn-uln‘-« e g e e T
Enpivamy Sztvrbe s W Wyt I How (Hesinnie’ of s IMEEIE B4 skt 7
[ T S wan

st i ol v
st i At g oo
P T == L e e Py ey g e Yy A T e

) Meapsrnar wl Onber o e lmﬂ.m-ﬂ«ﬂ.“ I| -
L L R g P e
mnwmnmmd [ dﬁnwlﬂUnmwﬂM u
Libserlanim vau s of (bt siine Tiee (s ool e sareamint snd i wing it
Bt Yot by @

(3} Donutian Lattar
Frmimsmany Mtonly. plaase oon. s

S Apgrad Aspina) Rapedt - A cary o 1t upns
-nmpmmmw.--m o et
ke

! tho avenl yau waah lo donsle e nesded Droparly 1o the
& and ratum lo u

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

7/13/2016



7/13/2016

EXAMPLE OF NOTICE OF TAKING
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FILING OF PETITION IN EMINENT DOMAIN

The owner must be given thirty (30) days after receipt of notice before a
condemning authority files a condemnation proceeding for the parcel
identified in the offer

F.S. 73.015(4) If a settlement is reached between condemning authority
and a property or business owner prior to a lawsuit being filed, the
property or business owner who settles compensation claims in lieu of
condemnation shall be entitled to recover costs and attorney fees.

Condemnor can scuttle the project and avoid attorney and expert fees if
no suit is filed. Cathoun, Dreggors & Associates v. Volusia County, 26
So0.3d 624 (Fla. 5th DCA 2010)




EXAMPLES OF ATTORNEY’S SOLICITATION
TO PROPERTY OWNER

i Callan Law Firm, p.a.
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EXAMPLES OF ATTORNEY’S SOLICITATION
TO PROPERTY OWNER
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UNITED STATES CONSTITUTION

Amendment V

*  “No person shall be . . . . deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for
public use without just compensation.”

+ Just compensation “is for the property, and not to the owner.” U.S.
Supreme Court in 1893.

+  “Attorney’s fees and expenses are not embraced within just
compensation.” Donahy v. Rogers, 50 S. Ct. 299 (1930).

» Appraisal fees are not recoverable, “such compensation is a matter of
legislative grace rather than constitutional command. The
respondent’s appraisal expenses were not part of the “just
compensation” required by the Fifth Amendment. United States v.
Bodcaw Company, 99 S. Ct. 1066 (1979).

CENTRAL FLORIDA EXPRESSWAY AU_TH ORITY

FLORIDA CONSTITUTION

Article X, Section 6. Eminent Domain

— (a) No private Eroperty shall be taken except for a public dpurpose and with full
compensation therefor paid to each owner or secured by deposit in the registry of
the court and available to the owner.

— “Full compensation” has been interpreted by the Florida Supreme Court to include
%Ple p;%%%l;ty owner’s expert witness fees. Dade County v. Brigham, 47 So. 2d 602
a. A

— “He does not want to sell. The property is taken from him through the exertion of
the high powers of the state and the spirit of the Constitution clearly requires that
he shall not be thus compelled to part with what belongs to him without the
payment, not alone of the abstract value of the property, but of all the necessary
expenses he incurred in fixing that value.”

— The term “full compensation” also includes the owner’s attorney fees. Breibart v.
State Road Department, 116 So.2d 458 (Fla. 3d DCA 1959.)




ELEMENTS OF FULL COMPENSATION

* Land

» Improvements Taken

* Cost to Cure

» Severance Damages

+ Business Damages

+ Attorney’s Fees and Costs
» Expert Fees and Costs

* Interest

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

COMPARISON CHART BETWEEN FL & US

ITEM FLORIDA FEDERAL

Pay for Part Taken X X

Pay for Severance Damages X X

Pay for Business Damages X X
Attorney Fees X

Expert Fees X

Relocation Benefits B X

Trial 12 person jury Jury or Commission

*For federalized projects i.e. Wekiva Parkway Project

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

7/13/2016
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TEXAS COST SHIFTING STATUTE 21.047

(a) Special commissioners may adjudge the costs of an eminent
domain proceeding against any party. If the commissioners award
greater damages than the condemnor offered to pay before the
proceedings began or if the decision of the commissioners is appealed
and a court awards greater damages than the commissioners
awarded, the condemnor shall pay all costs. If the commissioners’
award or the courts determination of the damages is less than or
equal to the amount the condemnor offered before the proceedings
began, the property owner shall pay the costs.

- CENTRAL Fl;ﬂ RIDA EXPRESSWAAUT}'iO RITY

INDIANA FEE STATUTE I.C. 32-24-1-14

Sec 14. ibLlf there is a trial, the additional costs caused by the
trial shall be paid as ordered by the court. However, if there is
a trial and the amount of damages awarded to the defendant
by the judgment, exclusive of interest and costs, is greater
than the amount specified in the last offer of settlement made
by the plaintiff . . . the court shall allow the defendant the
defendant’s litigation expenses, including reasonable attorney’s
fees, in an amount not to exceed the lesser of:

* (1) twenty-five thousand dollars ($25,000);

* (2) the fair market value of the defendant’s property or
easement as determined under this chapter.

7/13/2016
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FLORIDA’S ATTORNEY FEE STATUTE

Pursuant to Section 73.092, Florida Statutes, the owner’s attorney is entitled
to a fee based upon:

— 33% of any benefit up to $250,000
— 25% of any benefit between $250,000 and $1,000,000
— 20% of any benefit above $1,000,000

“Benefit” is defined as the difference between the final judgment and the
last written offer made by the condemning authority before the owner hires
an attorney.

The Court may also consider non-monetary benefits if identified and
quantified, F.S. 73.092(1)(b).

r——' CENTRAL FLORIDA EXPRESSWAY AUTHORITY

FLORIDA’S STATUTE ON EXPERT FEES
AND COSTS

Section 73.091,Florida Statutes, requires the condemning
authority to pay “all reasonable costs incurred in the
defense of the proceedings.”

Types of Experts
* Appraiser
* Planner
* Engineer
* General Contractor
* CPA

7/13/2016
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REPORT TO FLORIDA TRANSPORTATION
COMMISSION

Expressway Authorities report Operating Indicators for
Property Acquisition.

These are:
» Amount of Agency Appraisals
» Amount of Initial Offers
+ Amount of Owner’s Appraisals
' Amount of Final Settlements

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

REPORT TO FLORIDA TRANSPORTATION
COMMISSION

TRANSPORTATION AUTHORITY
MONITORING AND OVERSIGHT

FISCAL YEAR 2014 REPORT

7/13/2016
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REPORT TO FLORIDA TRANSPORTATION
COMMISSION

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

REPORT TO FLORIDA TRANSPORTATION
COMMISSION

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

7/13/2016
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REPORT TO FLORIDA TRANSPORTATION
COMMISSION

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

NEW PERFORMANCE MEASURES PROPOSED
BY CFX (as of June 13, 2016)

Right-of-Way (ROW) acquisition activities are currently reported as
dollar amounts in four areas (agency appraisals, initial offers,
owners appraisals, and final settlements). CFX proposes to change
the reporting categories to five areas (# of projects requiring ROW
acquisition, # of parcels needed to be acquired for projects, # of
parcels acquired via negotiations, # of parcels acquired via
condemnation, and # of parcels acquired with final judgments at or
less than one-half the range of values). The proposed indicators
are associated with parcel quantities rather than dollar
expenditures and would serve as better gauges, representing
volume of ROW project and parcel activities rather than dollars
expended. See the CFX handout for a detailed write-up.

7/13/2016
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FDOT REPORTS SECONDARY MEASURES
TO THE FLORIDA TRANSPORTATION COMMISSION

* Number of parcels successfully acquired via negotiation
* Number of parcels negotiated within 20% of appraised value

» Percentage of condemned parcels acquired with final judgments
equal to or less than one-half the range

+ Amount of money spent for land compared to amounts for ancillary
ROW expenditures. Goal is Land not less than 75%

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

FDOT’S PRIMARY REPORTING MEASURE

* The Department’s only Primary reporting measure is the
percentage of ROW projects certified (all parcels acquired per
FHWA guidelines) compared to the number of projects scheduled
for certification during the reporting period.

» CFX was able to “certify” the acquisition of all of 151 parcels
necessary to commence each of the five phases of the Wekiva
Parkway as scheduled in the CFX’s work plan.

16



CFX PERFORMANCE

CFX is performing well on Wekiva when using the FDOT secondary
measure for monies spent for land vs. ancillary expenses.

+ $27,538,061 for settlements; $3,911,946 for owner’s experts and
attorney’s fees

» CFX is paying 88% of settlements towards land value, business
damages and relocation benefits.

» The remaining 12% is allocated to landowner attorney fees and
expert costs.

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

CFX TRIALS

CASE CFX APPRAISAL OWNER OWNER JURY
APPRAISAL TESTIMONY VERDICT
Kelly $719,000 $4.2M $5.1M $2,634,000
Hatcher $81,000 $782,000 Declined $260,000
Testifying

7/13/2016
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LINDA’S REPORT ON THE HATCHER TRIAL

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

HATCHER TRIAL: SITE VISIT

18
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KELLY CASE: ATTORNEY FEE ORDER
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CENTRAL FLORIDA EXPRESSWAY AUTHORITY

KELLY CASE: COSTS REQUESTED BY OWNER

Appraisal Fee $176,069
Engineer $19,868
Planner $26,101
Subtotal $222,038
Grand Total $260,242

(including court reporters, exhibits, etc.)

CENTRAL FLORIDA EXPRESSWAY AUTHORITY
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ATTORNEY’S FEES FOR SUPPLEMENTAL
PROCEEDINGS

*  Allowed
— To defeat an Order of Taking
— For apportionment
— For supplemental proceedings

+ Lodestar Method
— Novelty, Difficulty, Importance of Questions
- Skill
- Amount
- Responsibility
— Time and Labor
— Rate Customarily charged
— Award Under F.S. 73.092(1)

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

PROBABILITY OF REZONING JURY
INSTRUCTION

In determining full compensation, you are permitted to:

+ Weigh the effect of a zoning restriction against a prospective
use that the restriction currently prohibits; and

+ To weigh the question as to whether there is a reasonable
probability that the parcel will be rezoned within the
reasonable future to make it available for a use over that which
is limited by the ordinance.

FLORIDA EXPRESSWAY AUTHORITY

7/13/2016
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MAPS OF RESERVATION

We hold that when a governmental entity, by use of a recorded

reservation map, attempts to “land bank” private property in a thinly
veiled attempt to acquire such property by avoiding constitutionally and
legislatively mandated procedural and substantive protections, and in the
process freezes property and depresses land values in anticipation of
eminent domain proceedings, such action constitutes a taking of property
and an inverse condemnation action will lie.” Orange County Expressway

Authority v. W & F Agrigrowth-Fernfield, LTD., 582 So.2d 790 (Fla 5t

DCA 1991).

Right of Way reservation maps were held unconstitutional. Tampa-
Hillsborough Expressway Authority v. A.G.W.S. Corporation, 640 $0.2d
54 (Fla. 1994).

CENTRAL FLORIDA EXPRESSWAY AUTHORITY

RIGHT OF WAY LEGAL COUNSEL # OF PARCELS # OF PARCELS
ASSIGNED CLOSED

ASSIGNMENT OF WEKIVA PARCELS

Shutts & Bowen, LLP 89 32
Winderweedle, Haines, Ward &

Woodman, P.A. 46 33
Lowndes, Drosdick, Doster,

Kantor & Reed, P.A. 4 0
Linda Brehmer Lanosa 12 9

7/13/2016

21



7/13/2016

CFX RIGHT OF WAY ACQUISITION TEAM

« Atkins

* Shutts & Bowen, LLP

* Winderweedle, Haines, Ward & Woodman, P.A.
* CFX Staff

» CFX Right-of-Way Committee

fe====——== CENTRAL FLORIDA EXPRESSWAY AUTHORITY

FUTURE CONSIDERATIONS

* Should CFX federalize future projects?
— Federal process is time consuming and highly regulatory
— TIFIA loan will yield $150M in present value interest savings

* Encourage donations of Right-of-Way for Interchange
Locations

» Retain Real Estate Acquisition Firms to Negotiate Presuit
* Incentivize First Written Offers

» Encourage early mediations, settlement discussions and
Offers of Judgment

» Foster empathetic culture for displaced property owners

22
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WILD RIVER
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